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Freedom of Speech — Just Outside the Classroom

Teachers' rights to freedom of speech in the aassrhas been a hotly debated topic in the
, past, especially as they relate to union memberamipstrike or "work-to-rule” activities. In
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250 University Avenue the past, it has been found that wearing pro-urbattons in the classroom will not
?g:genZé)OON P automatically result in a detrimental effect tdheit a school board's capacity to manage or
Tel.: (416) 214-5200 its reputation. On the contrary, in a 2002 Ontdabour Relations Board decision entitled
Toll free: 1-877-214-5200 ETFO v. Hamilton-Wentworth District School BoagD02 CanLIl 26879 (ON L.R.B.), the
Labour Relations Board found that the school bearefusal to allow a teacher to wear a
Windsor Office: pro-union button stating "Fair Deal or No Deal" dho before a strike vote was
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Suite 301 contradictory to its otherwise tolerant attitudevémd more explicit and more controversial
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Recently, a teacher's freedom of expression asrtitiped to union activity was again under
review, but this case did not occur within the eomtof politically-charged collective
bargaining negotiations. IBritish Columbia Public School Employers' Assn.Bvitish

Egvﬂcgtrigﬂpa”d Public Columbia Teachers' Federatiprj2010] B.C.C.A.A.A. No. 32, a teacher who was the

school's union staff representative placed a sigtside her classroom that said "Staff
JohnP.Bell Representative". The principal subsequently remadkedsign on the basis that the collective
jon bell@shibleyrighton.com agreement provided a bulletin board for postingparinformation. The union relied on the
Brian P. Nolan collective agreement between the parties as wethasCanadiarCharter of Rights and

el Freedomsin seeking a declaration that the sign was aitegte and constitutionally

Sheila M. MacKinnon protected form of expression. The union submitteat the sign was innocuous, provided
shet.mackinnon@shibleyrighton com information to people in the school and reflectbeé pride of people who were staff
J. Paul R. Howard representatives for the union. The Union also atgilmat the removal of the sign was a
LEREE B UL CE U violation of the collective agreement; although todlective agreement did permit the union
s [ to have a bulletin board in each school, it wasnsiregarding the posting of other signage.
thomas.merae@shibleyrighton.com Finally, the Union argued that the sign did notiinge on the employer's authority and was

Gaynor J. Roger not damaging to the employer's reputation.

gaynor.roger@shibleyrighton.com
) The employer school board took the position thatdiign was legitimately removed given its
John De Vellis . . . ..
john.devellis@shibleyrighton.com interpretation of the collective agreement and pinevisions of theSchool Act through
Bryce Chandler which the principal is given overall authority oweischool's property, including the right to
SR B e make decisions about what should be on the walissafhool. Having regard to tkdarter
Megan Marrie argument, the employer argued that the grievanoelgHail at the outset because it sought
L R R S G "access to a particular means" of expression -widks of a school — which is not available
to the Union under th€harter insofar as there was "no constitutional right ofess to a
forum or means of communication."

Ultimately, with respect to the issues raised ia ginievance as they related to tblearter,

the grievance was allowed. The arbitrator founat the "Staff Representative" sign was
small and unobtrusive and did not interfere in apparent way with the operation of the
school or the education of students. The arbitralso found that although the principal had
the authority to manage the operations of the d¢htiee removal of the "Staff
Representative" sign effectively created the pdarorghat the Staff Representative and the
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Union were excluded from the school, especialliight of the fact that the "Staff Representativighswas the
only sign removed.

Conversely, with respect to the issues as theyectlto the collective agreement, the arbitratorietbrthe
grievance. The arbitrator held that the provisionthe collective agreement did not support thstipg of the
sign outside the grievor's classroom and that, asatter under the collective agreement, the emploxgs
entitled to maintain the integrity of school prayer

These decisions indicate that decision-makers lk#lly continue to protect most expressions of anio
membership or activities in the workplace, as thaye done in the past. As was stated inBhish Columbia
decision, "The Union is a significant part of briimg democratic decision-making process to the wiadegy as
recognized by previous decisions of the Supremet@fiCanada. The sign represented the pride tiev&
and other staff representatives felt in being elgdb that position and in representing the Uniad ds
members. "

The two decisions discussed above, among othemsprsrate that decision makers are willing to affor
protection to teachers' freedom of speech righttheg relate to union activities. School board adstrators
should therefore ensure that there is a presbmga fideand substantial objective prior to making any sieci
that may inhibit this right.

CASES

The Ontario Court of Appeal allowed an appeal Bychool Board from judgment in favour of [
land developer in its action to recover damageshierBoard's breach of a real estate contract.
Court held that the School Board had breached gineement, but found that the trial judge hg
erred in his approach to mitigation; damages weitesttuted in the amount of $1Southcott
Estates Inc. v. Toronto Catholic District SchookBd) [2010] O.J. No. 1772.

The British Columbia Court of Appeal dismissed #pgpeal of the Faculty Association from
arbitrator's finding that he did not have jurisgiotto sit in judgment of a University's Senatei@pl

regarding Student Evaluation of Teachingaculty Assn. of the University of British Columivia
University of British Columbig2010] B.C.J. No. 679.

The Office of the Ontario Information and Privacyr@missioner ordered that a school bog
provide a parent with the notes and day books rm@et by the teacher, as these records werg
the custody or under the control of the Boatttawa-Carleton District School Board2009]
O.l.P.C. No. 213.
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